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I Introduction

This report provides an update on the WTO's General Agreement on Trade in Services (GATS)
negotiations, focussing on developments that could impact the library sector. The May 2001
paper "An Assessment of the Impact of the GATS on Policy, Programs and Law Concerning
Public Sector Libraries" analyzed critical issues such as the status of public services in the GATS,
and negotiations regarding public subsidies, government procurement, and domestic
regulation. These themes will be revisited in light of what has emerged in recent GATS
meetings. In addition, the negotiations to expand GATS commitments for specific services,
which begin in June 2002, will be analyzed in terms of their implications for libraries.

Although media reports may leave the impression that the WTO has been inactive since the
collapse of the September 2003 Ministerial in Cancun, in fact negotiations on the GATS
continued. Before year-end, WTO representatives had held two sets of GATS meetings
involving the different GATS working parties. More GATS meetings are scheduled for March
2004. The bilateral bargaining between countries to open more services markets also continued
after the Cancun failure, and some countries submitted new negotiating offers. Trade officials
have cited progress in the GATS negotiations as cause for optimism in comparison with other,
more problematic areas on the WTO agenda.

The failure of the WTO's Cancun ministerial meeting does mean that the January 2005
deadline for conclusion of this round of GATS negotiations is unlikely to be met. As will be
discussed below, there are compelling reasons why this delay can be viewed as a positive
development. Countries are being subjected to very aggressive negotiating demands across
the full range of services, including library services specifically and education and cultural
services generally. At the same time as countries are under pressure to make new
commitments in these areas, the problems identified in the 2001 paper regarding the
uncertain status of public services have not been resolved.

Furthermore, most WTO members, including Canada, appear intent on imposing new GATS
restrictions on the regulation of services. These legally binding restrictions would create
extensive new grounds for domestic policies to be overruled by WTO dispute panels.

Il Negotiating Requests Impacting Library Services

i) Background

The GATS was part of a package of agreements signed in 1994 at the end of the Uruguay
Round of negotiations that established the World Trade Organization. Like the WTO
agreements on agriculture and intellectual property, the GATS includes provisions for further
rounds of negotiations. Negotiations in these areas constitute what is called the WTO's "built-

in agenda".!

This section will assess the aspect of the GATS negotiations devoted to negotiation of new
commitments of services. Making a commitment under the GATS means a government
agrees to have GATS rules on "market access" and/or "national treatment" apply to specific
services. The negotiations on specific commitments involve governments making "requests”

! The WTO's built-in agenda can be contrasted with the "Singapore issues". At the 1996 WTO Ministerial in
Singapore, proposals were made to negotiate new WTO agreements in the areas of competition, investment, trade
facilitation, and procurement, but lack of consensus on the Singapore issues was one reason for the collapse of the
2003 Ministerial in Cancun.



of other governments to commit entirely new sectors they had declined to commit in the first
round of GATS negotiations. In addition, governments are being requested to eliminate
limitations they had placed on their original market access and national treatment
commitments. In response to negotiating "requests”, governments are tabling "offers" of the
concessions they are prepared to make.

Market access under the GATS goes further than simply providing foreign suppliers with
access to a domestic services market. Experts on trade agreements have highlighted the
novelty of GATS market access commitments: "[ T]he GATS article on market access extends
beyond traditional concerns of access for foreign service suppliers to encompass all policies
which restrict access to a market. This is a major extension of multilateral trade disciplines
into the realm of domestic policy."

When a government fully commits a sector to market access, it can neither keep an existing,
nor create a new, exclusive service supplier "either on the basis of a regional subdivision or on
the basis of its entire territory."* Another market access clause prohibits governments from
specifying the kind of legal entity that can supply the service. Asthe 2001 Libraries Impact
Paper pointed out, this provision "may impose a significant limit on measures that
discriminate in favour of public, not-for-profit service entities, such as public sector libraries."

Full national treatment commitments under the GATS make it a violation for governments to
provide subsidies to domestic service providers that are not extended on an equal basis to
foreign competitors offering like services. Any treatment that "modifies the conditions of
competition" in favour of domestic services is a violation. For example, if Canada agrees to
full national treatment in the cross-border supply of higher education, as it is being asked by
the US to do, then educational standards requiring that students be provided with library
services located physically in their communities could be ruled a national treatment violation.

The degree to which these GATS rules actually jeopardize public libraries and their funding
depends on a number of factors: whether Canada responds to requests to make commitments
specifically in library services; whether Canada responds to requests to make commitments in
a variety of related services provided by libraries; whether exemptions in the GATS and
limitations Canada has registered effectively protect public libraries from a WTO challenge.
Unfortunately, analysis of the requests Canada has received is inevitably incomplete due to
the government's refusal to make them public. The WTO Secretariat has pointed out that
governments are under no obligation to keep these documents secret but Canada has
adopted the position that negotiating requests are the private property of the governments
that have made them. The analysis that follows is based on the requests that have been leaked
and information made public by other governments.

Although some WTO members, including Canada, have made their initial negotiating offers
public, not much can be learned from these documents. European Trade Commissioner
Pascal Lamy has suggested that the US strategy is to make a modest initial offer so that it can
offer more later on in the negotiations.® This may be Canada's strategy as well. There are few

2 Tony Warren and Christopher Findlay, “How Significant are the Barriers? Measuring Impediments to Trade in
Services”, paper presented at the “Services 2000: New Directions in Services Trade Liberalization” Conference,
Washington, D.C., 1-2 June 1999

% The General Agreement on Trade in Services, Article XVI "Market Access"

4 BNA WTO Reporter, "EU's Lamy Says U.S. Services Offer In WTO Talks 'Half Empty," Needs Work", 30 April
2003



new commitments Canada has made in its initial offer.> Judging from the aggressive
character of leaked requests, Canada will be under considerable pressure to improve on these
commitments in its final offer.

i) Negotiating Requests for Cultural Services

In October 2002, the UK Department of Trade and Industry published a summary of the
negotiating requests the UK and the European Commission had received in the GATS
negotiations. The summary reports that under the services classification - "Recreational,
sporting and cultural services" - they had received a request to "Take full market access and
national treatment commitments. Specifically in relation to... libraries, archives, museums and
other cultural services...".® This request can be described as very aggressive, as it is asking
governments to make a commitment unqualified by restrictions on who receives public
subsidies or limited to providing market access for privately funded services.

The library and archive services covered by this request are defined in the UN classification
code (the particular one used in the GATS negotiations) as:

" Division: 96 - Recreational, cultural and sporting services, Group 963: Services of libraries of
all kinds. Documentation services, i.e. collection, cataloguing, whether manually or
computer-aided, and retrieval services of documents. The services may be provided to the
general public or to a special clientele, such as students, scientists, employers, members,
etc....Services of archives. Documentation services, ie. collection, cataloguing, whether
manually or computer-aided, conservation and retrieval of documents, mainly for historical
and other scientific purposes."’

Since the UK did not reveal which country had made the request, and Canada has not
published a summary of the requests it has received, it is hard to evaluate how much pressure
Canada is likely to be under in the negotiations to commit library services. What is known is
that a number of countries are objecting to the position taken by Canada and the European
Commission that they are not willing to bargain in the area of cultural services generally. For
example, the US representative stated at a March 2003 Services Council meeting:

"Several Members who had tabled audio-visual services requests reported having been told in
bilateral contacts that their trading partner was not permitted to discuss this issue. In some
instances, interest was expressed, but also indications that there could be reprisals if the
sector were discussed. This response, she concluded, froze the possibility of scheduling
commitments for these services and effectively narrowed the scope of the negotiations that
were to extend to all services sectors as agreed. Refusal to discuss a specific services sector was
an a priori exclusion of the sector."®

® WTO Council for Trade in Services Special Session, "Communication from Canada - Initial Condition Offer on
Services", WTO Document TN/S/O/CAN, 4 April 2003

¢ UK Department of Trade and Industry, "Liberalising trade in services: A new consultation on the

World Trade Organisation GATS negotiations”, October 2002, p. 45

" The classification system generally used in making GATS commitments is called "CPCprov", and can be accessed
through the United Nations' online classification registry at:
http://unstats.un.org/unsd/cr/registry/regcst.asp?Cl=9&Lg=1

8 WTO Council for Trade in Services Special Session, "Report of the Meeting Held on 3 - 6 March 2003", WTO
Document TN/S/M/6, 25 April 2003



Some developing country representatives have used similar arguments to condemn resistance
to making concessions in the category of cultural services. They cite the negotiating
guidelines agreed to in March 2001 that stipulate there is to be no "a priori exclusion™ of any
service from the bargaining. They also argue that there is no basis for treating culture
differently than any other service, and point out that every country has services that are
particularly sensitive. Liberalization of financial services, for example, is a very problematic
issue for the countries of Southeast Asia due to the financial crisis they experienced in the
1990's, yet Canada is making requests for liberalization in this sector. Hong Kong's
representative stated at a Services Council meeting that "Hong Kong, China could not see any
convincing argument as to why any particular services sector should be put above the
multilateral trade rules or carved-out from the application of such rules, when all other
service sectors were subject to them..."

The European Commission’s decision not to make an offer in certain cultural services has not
prevented it from making requests of Canada that would have a profound impact on our
cultural sector - particularly in book publishing and distribution. The leaked EC requests™ ask
Canada to remove the requirement that "a majority of the directors of federally incorporated
corporations in Canada must be Canadian citizens or persons ordinarily resident in Canada”.
The EC is also asking Canada to fully commit printing, publishing, and news agency services.
The EC request would entail completely opening these areas to foreign competition and
control, as well as providing cultural subsidies without discriminating between foreign and
Canadian companies.

Under distribution services, the EC is asking for full commitments, with exemptions only for
"extremely sensitive" products that it narrowly defines as arms and ammunition. Canada
currently exempts "books, magazines, newspapers, journals, periodicals and other printed
matter” from its wholesale distribution commitments, and "books, magazines, newspapers and
periodicals” from its retail distribution commitments.

Canada is being asked to make a variety of other commitments in areas that could affect
libraries, but the implications of such commitments for libraries will be determined largely by
the outcome of GATS negotiations on procurement and domestic regulation. These topics
are dealt with below in the section on the negotiations of new GATS rules.

iii) The Status of Public Services under the GATS

As the 2001 Library Impact Assessment paper documented, Canada has already committed
specific kinds of services that Canadian libraries provide; for example, the kind of assistance
librarians provide to researchers would probably be captured by Canada's commitments
under "research and development" services. The Ontario government's analysis of the GATS
and public libraries'* confirms the paper's point that some public library activities could be
categorized as offered on a commercial basis. This raises the possibility that aspects of public
library operations could be challenged under the GATS, since the GATS makes no distinction
between for-proft or non-profit entities, or between those that are "privately-owned or
governmentally-owned."

® WTO Council for Trade in Services Special Session, "Report of the Meeting Held on 9 December 2002 - - 13
January 2003", WTO Document TN/S/M/5, 21 February 2003

1 The leaked EC request to Canada is posted on the Internet at: http://216.18.14.226/Canada.htm

1 Ministry of Culture, Government of Ontario, "The GATS and Ontario Libraries", August 2002



Although there is a GATS exemption for services "supplied in the exercise of governmental
authority", this article does not clearly exempt Canadian public libraries. There are two
critical conditions that must be met to qualify for the exemption: 1) not supplying a service
on a commercial basis, and 2) not supplying a service in competition with other suppliers
(Article 1.3.c). The 2001 Library Impact Assessment paper identifies ways that Canadian
public libraries could be defined as having both commercial operations and private sector
competitors.

In its December 2003 response to the public input it had received on the GATS, the UK
government made the following comments about the agreement’s governmental authority
exemption:

"The concern of respondents has centred on the lack of further interpretation of the two
gualifications in Article 1.3(c). We accept that there is room for improvement here and that
there is no WTO jurisprudence on which to rely. The Government agrees that it would be
better for WTO Members to agree an interpretation and has long made clear that that we are
open to this."

An interpretation by WTO members would avoid the prospect of having such a key
determination - what can be defined as a public service exempt from the GATS - made by a
WTO dispute panel. The UK government has said, though, that its openness to working on
an interpretation is not shared by other WTO members.

While Canada's trade officials have acknowledged that the GATS "does not offer an
unconditional exemption for public services in every possible circumstance or by any
definition","? the Canadian strategy appears to be to attempt to avoid challenges to public
services by not making commitments in critical areas. This approach does not address the
problem of commitments that Canada has already made that make public services vulnerable
to a WTO challenge.

A May 2003 update on the GATS prepared for the Association of Universities and Colleges of
Canada describes the governmental authority as "self-defining", citing information they had
received on the GATS in a consultation with Canada government officials."* However, to
make the existing exemption self-defining would require either an amendment to the GATS
or an interpretative note attached to the agreement. It would require the kind of language
that is provided in GATS Article XIV - "Security Exceptions”. Article XIV states that nothing
in the agreement shall be construed to: "prevent any Member from taking any action which it
considers necessary for the protection of its essential security interests...." (italics added). A self-
defining exemption for public services in the scope of the GATS would need to state
something to the effect that "'services' includes any service in any sector except services a
Member considers to be supplied in the exercise of governmental authority." Such a change
would be a positive development because it would allow for the great diversity in how the
WTO's one hundred and forty-six members define their public services.

12 DFAIT Response to the Federation of Canadian Municipalities' Questions Regarding Trade Agreements, 11
April 2002

13 Association of Universities and Colleges of Canada, "The GATS and Higher Education in Canada: An Update on
Canada’s Position and Implications for Canadian Universities", May 2003



iv) Disagreements among WTO Members over the Governmental Authority Exemption

The difference in WTO Members' views on the effectiveness of the governmental authority
exemption is reflected in the different ways they have scheduled their commitments. For
example, although wastewater services in both Canada and the US are primarily supplied in
the public sector, only the US has qualified its commitment by stipulating it is restricted to
covering privately contracted services. Canada has not registered a similar limitation,
presumably because the government is relying on the governmental authority exemption to
prevent challenges to provision of this service by Canadian municipalities.

As the current round of negotiations involves bargaining in key areas like education and
water supply that were relatively untouched when the GATS was first established, it would
seem more urgent than ever to clarify what the governmental exemption means.
Unfortunately, the picture only seems to be getting more confusing.

In discussions on how to protect legitimate public service subsidies from the reach of the new
GATS prohibitions on subsidies being drafted, some countries are proposing relying on the
governmental authority exemption. The New Zealand delegation has argued public services
meet the conditions for this exemption because in their view, public services "co-exist" with
private service suppliers rather than competing with them.** The UK government's response
to its GATS consultation also advances what it terms a "notion of co-existence" between public
and private services. According to the UK explanation of this notion, as along as a public
service does not "actively compete" with private services, it is not "in competition" with these
suppliers, even if the private suppliers are trying to draw consumers of services away from the
public sector.

What it means to "actively compete" rather than merely co-exist is not clear from the UK
explanation. If public services work to improve the quality of the service they provide, as most
presumably do, that would tend to make them more competitive with private providers of
similar services even though public services may not have an explicit mandate to "actively
compete". In any case, the existing GATS exemption says nothing about "active competition",
and there is extensive WTO jurisprudence on disputes over goods to indicate a panel would
not interpret the exemption in this way. For example, in deciding in favour of the
complainants in the Chile - Alcohol case, the panel said that to show foreign imports were in
competition or substitutable with domestic goods it was enough for complainants to
demonstrate that "some portion"” of consumers would shift their consumption "under some

circumstances".®®

The fact that public and private providers could be seen to be providing services in
competition with each other, and that some consumers might shift their choice of service
provider, is suggested by a 2003 study conducted by Cornell University. The university
obtained similar results when it tested the service provided by its reference librarians and that
of Google Answers, an on-line commercial business that charges a fee for answering questions
submitted through the Internet. This would be the kind of study entered into evidence in the
event of a complaint over library services. Focus group research showing potential shifts in
consumer choice could also be used by complainants, as it has been in GATT cases.

4 WTO Working Party on GATS Rules, "Report of the Meeting of 1 October 2003", WTO Document
S/WPGR/M/44, 28 October 2003
1 WTO, "Chile - Taxes on Alcoholic Beverages", WTO Document WT/DS87/R, 15 June 1999, para. 6.24



The "co-existence" argument is not supported by all WTO members. The Polish delegation
stated flatly at the October 2003 meeting of the Working Party on GATS Rules: "co-existence
without competition between private and public services was the exception rather than the
rule”. At the same meeting, Hong Kong's representative gave an extremely narrow
description of what public services co-existing without competition means, saying it covered
"cases where governments provided certain services, for example utilities, to residents in
remote areas where no private supplier was present." Such an interpretation would mean that
the governmental authority clause actually exempts very few public services.

v) Disagreements among WTO Members over Public Services

Sharp disagreements over the status of public services under the GATS have emerged among
WTO members over the past year. Most recently, the US declared it had tabled an offer to
maintain no federal government ownership in the telecommunications sector, and was
requesting commitments to privatize from other countries. A US trade official was quoted in
the January 2, 2004 issue of the journal "Inside US Trade" as saying the US was seeking to
establish a principle at the WTO against government ownership in the sector: "The tide is
toward privatization. Part of our goal is just putting it on the agenda." European officials
strongly objected to this open effort by the US to use the GATS to achieve privatization;
European and Canadian officials have repeatedly issued assurances that liberalization under
the GATS does not mean privatization.

The decision by the US to make privatization of telecommunications a stated negotiating
objective is cause for concern, and not only because of the disproportionate bargaining power
the US holds. The current negotiating round is only one stage in a process of "progressive
liberalization" under the GATS, which according to Article XIX involves repeated rounds of
negotiations to increase commitments. Asking for a GATS commitment to privatize
telecommunications sets a negative precedent. Other countries may conclude that the "tide
is toward privatization" in sectors other than telecommunications, and privatization trends
may be even more evident when the next round of GATS negotiations begins.

As a paper submitted by developing countries to the Services Council pointed out, privatization
already can be a "natural consequence" of service sector liberalization under existing GATS
provisions, even though the GATS does not explicitly "mandate" privatization.*® And unlimited
market access commitments unequivocally prohibit government's maintaining monopoly
services "either on the basis of a regional subdivision or on the basis of its entire territory."
While the governmental authority exemption is sometimes cited as an absolute protection for
public services from such GATS commitments, as described above WTO members differ in
their interpretation of what it means. They also seem to have different degrees of confidence
in the strength of the exemption as evidenced by how they have listed their commitments. In
fact, in some cases they are altering the wording of the commitments they made in 1994 to
make challenges to public services less feasible.

For example, after the American Library Association raised concerns about the full
commitments the US had originally made in the category of "Libraries, Archives, Museums
and Other Cultural Services", the US added the qualification " except non-profit, public, and
publicly-funded entities" to its April 2003 official negotiating offer. In making its offer, the

8 WTO Council for Trade in Services Special Session, Assessment of Trade in Services - Communication from
Cuba, Senegal, Tanzania, Uganda, Zimbabwe and Zambia", WTO Document S/CSS/W/132, 6 December 2001



European Commission consolidated the EC's commitments with those of the countries that
have joined the European Union since 1994 and extended its across-the-board exemption for
"public utilities” to cover the commitments of the acceding countries. The EC exemption
states: "In all EC Member States services considered as public utilities at a national or local
level may be subject to public monopolies or to exclusive rights granted to private operators."
The exemption will now apply, for example, to Austria's previously unlimited commitment of
"Libraries, Archives, Museums, and Other Cultural Services".

Both the US and the EC are describing these changes designed to protect public services
from WTO challenges as “clarifications” of their commitments. If they were to be defined as
"modifications”, involving a rollback of market access opportunities for foreign companies,
then according to GATS Article XXI other WTO members could request compensatory
adjustments to the US and EC commitments. In effect, the US and EC would have to make
trade concessions in order to maintain their public services.

The lead US GATS negotiator informed the American Library Association in the spring of 2003
that he believed "the proposed qualifying language will not raise any concerns for major trading
partners, or any other WTO Members, and will become part of the US schedule without
difficulty."*” Thus far, no concerns appear to have been raised. In contrast, the US and fifteen
other countries including Canada have asked for formal consultations with the EC to discuss
the consolidated EC schedule of commitments. The US is considering asking the EC for
compensation due to both past and future trade opportunities its companies may have lost, and
wants the EC to quantify the trade value involved. Since these talks will be held in secret, it will
not be public knowledge whether or not countries like Canada are asking the EC to
compensate for protecting its public services.

Rather than challenge the EC for its efforts to protect public services, Canada could be
advocating that all countries be permitted to clarify that their public services are exempt from
their GATS commitments. Canada could be making such clarifications itself in key areas
where it has already made commitments such as research and development, public health
and auto insurance, and environmental services.

I11 Libraries and the Drafting of New GATS Rules
i) Background

At the same time as WTO members are negotiating to commit more services to GATS market
access and national treatment obligations, they are also drafting new rules that clearly could
have major impacts on public libraries in areas including public procurement, government
subsidies, and domestic regulation. The mandate to negotiate these new obligations was
written into specific GATS articles when governments failed at the end of the Uruguay Round
to agree on what they should involve.

Negotiations to draft new GATS articles covering these areas are supposed to be concluded at
the same time as the sectoral bargaining over GATS commitments. So if the timeline laid out
at the Doha WTO Ministerial was adhered to, that would mean there would be new GATS
obligations on procurement, subsidies, and domestic regulation by the beginning of 2005. As

17 Miriam Nisbet, Legislative Counsel, American Library Association, email of 4 April 2003 to the ALA Committee
on Legislation



the analysis below will suggest, negotiations on domestic regulation are the most likely to
meet that deadline, and are perhaps the most problematic from the perspective of
safeguarding quality public library services.

i) Implications of the Procurement Negotiations for Libraries

Currently, Article XIII of the GATS exempts "procurement by governmental agencies of
services purchased for governmental purposes" from the application of market access,
national treatment, and most favoured nation rules. The caveat for this exemption is that the
services purchases cannot be "with a view to commercial resale or with a view to use in the
supply of services for commercial sale."

The Article X1l exemption, however, has not prevented countries from making market
access and national requests in the bilateral negotiations in areas that constitute government
procurement. The EC, for example, is asking the US to commit publicly contracted
wastewater services. The US for its part is asking for complete commitments over energy
services contracted by public entities that provide commercial services. These requests may
stem from an understanding that the current exemption in the GATS for government
procurement does not in fact exclude all aspects of government purchasing.

The following list are just some of the services Canada has already committed that public
libraries are likely to purchase: "consultancy services related to the installation of computer

hardware", "software implementation services, including systems and software consulting

services, systems analysis, design, programming and maintenance services", "building cleaning
services", "management consulting services", and "public relations services." If public libraries
are contracting for these services for aspects of their operations that have "a view to
commercial resale or with a view to use in the supply of services for commercial sale”, then
they may already be covered by Canada's existing commitments, requiring libraries to treat
foreign competitors for the service on an equal footing with domestic suppliers. In the
negotiations to expand commitments, Canada is being asked to make even more extensive

commitments in areas that libraries often contract out, such as computer services.

At the same as GATS Article XI1I affords an ambiguously defined exemption for government
procurement of services from GATS commitments, it also provides a mandate for GATS
negotiations on procurement. These negotiations are taking place in the context of efforts to
have government procurement covered in a number of trade negotiating fora. Procurement
is a key component of the talks to establish the Free Trade Area of the Americas (FTAA) and
was one of the four "Singapore Issue" proposals to expand the WTO that proved so
controversial at the Cancun WTO Ministerial. US Trade Representative Robert Zoellick has
recently written to the governors of all American states asking for prior consent to cover their
states' procurement under the FTAA and other future trade agreements.

Canada is already a member of the Government Procurement Agreement (GPA) that has
been signed by some, but not all, WTO members. The National Library is one of the federal
institutions Canada has agreed to be covered by GPA obligations. However, Canada's major
trading partners complain every time Canada is subject to a WTO Trade Policy Review that
Canada has not committed sub-federal procurement. The European Commission, for
example, states in its overview of Canadian barriers to trade that "Canada's schedule is one of
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the poorest offers to the WTO Government Procurement Agreement”, and they base this
criticism partly on the fact that "Public entities below the federal level are not covered."®

Most Canadian municipal and provincial government procurement is already governed by the
provisions of the Agreement on Internal Trade (AIT), but to this point, only the federal
government has agreed to allow complaints about its procurement practices to be taken to
the Canadian International Trade Tribunal for binding dispute settlement. There are
proposals to expand the AIT so that binding dispute settlement will apply at the sub-federal
level as well. The kind of problems libraries can encounter with binding procurement rules is
suggested by a 2001 tribunal decision in an AIT complaint against the Library of Parliament.
In this case, the Canadian International Trade Tribunal ruled that the Library had
discriminated "in favour of bidders offering Microsoft-based solutions to the detriment of
those that do not."*

Trade panels can interpret prohibitions on discrimination in unexpected ways so that not
only overt bias in procurement is ruled illegal, but as well preferences that inadvertently
favour particular suppliers. Concerns have been expressed, for example, that purchasing
policies that favour environmentally-friendly options could be ruled to be discriminatory
under trade agreement procurement rules.

WTO members are very divided on the desirability of having GATS rules like national
treatment and market access apply to government procurement. The EC has taken perhaps
the most aggressive position in favour, producing a paper® that spells out how commitments
could be added for procurement to government'’s existing services' commitments. Many
developing countries though are categorically opposed, saying that they are only interested in
discussing improved transparency in government procurement, a topic that is already being
discussed in the WTO Working Group on Transparency in Government Procurement. They
are also arguing that the Article X111 exemption for procurement from national treatment
and market access was meant to be permanent?.

In its statement on the GATS and Ontario libraries, the Ontario government expressed very
strong opposition to coverage of provincial procurement:

"(Nnternational procurement obligations, whether in the GATS or elsewhere, apply only at
the federal level. Ontario has not undertaken any international procurement obligations, and
is not prepared to do so. This freedom from procurement commitments also extends to
municipalities and local institutions such as libraries. Thus, to the extent that library activities
may be characterized as procurements, they are not affected by trade agreements such as the
GATS."#

18 Directorate General - Trade, European Commission, "Market Access Sectoral and Trade Barriers Database -
Canada", 10 April 2002

19 Canadian International Trade Tribunal, "Determination of the Tribunal - P & L Communications Inc. File No.
PR-2000-073", 24 July 2001

2 WTO Working Party on GATS Rules, "Government Procurement of Services - Communication from the
European Communities”, WTO Document S/WPGR/W/42, 22 May 2003

2 For example, at the December 2003 meeting of the Working Party on GATS Rules, Mexico's delegate said he
"understood that negotiations aimed at determining how obligations other than those of Articles Il [most-favoured
nation treatment], XVI [market access] and XVII [national treatment] applied to government procurement. He
wondered what was the basis for the EC's view on the negotiating mandate..."

22 Ministry of Culture, Government of Ontario, "The GATS and Ontario Libraries", August 2002
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The EC proposal for GATS procurement rules states that since the overall scope of the GATS
covers central, regional or local governments and authorities, and non-governmental bodies
with delegated governmental authority, procurement by "all these entities are therefore a
priori covered" unless a government expressly identifies particular ones that are not. The
Canadian delegation has not conveyed reservations about including sub-federal jurisdictions
in GATS procurement rules, nor about the application of national treatment and market
access rules to procurement generally. The Canadian representative recently described the
EC paper on procurement as a useful overview of the issues.?®

iii) Implications of the Subsidy Negotiations for Libraries

While subsidies are covered when governments make unlimited national treatment
commitments, governments can list limitations to prevent having to grant subsidies to the
foreign competitors to their domestic services suppliers. Canada, for example, has listed an
across-the-board national treatment limitation applying to the form of trade described in the
GATS as "commercial presence”. The limitation states: "The supply of a service, or its
subsidization, within the public sector, is not in breach of this commitment [national
treatment]."”

However, the negotiations currently underway under the Article XV mandate are intended to
eliminate subsidies that distort trade, and governments will not be allowed to list limitations.
Given that the GATS has a very broad definition of trade that includes commercial presence -
investments within a country's borders - it would be hard to think of any government
assistance to services that could not be viewed as in some way distorting trade. Although
Canadian public libraries may not engage in overseas trade in services, they do provide
subsidized services that diminish the opportunities for commercial investment within
Canada's borders. For example, government grants that fund computer terminals in public
libraries to allow patrons to surf the Internet and access email could be viewed as a distortion
of the market for such services in Canada.

Under other WTO agreements, the definition of government subsidies is not limited to direct
grants, but covers other categories of government support that confers a benefit on the
recipient. The Postal Book Rate is an example of a government policy that provides a benefit
to public libraries, even though it is not a direct grant.

Wariness has been expressed at GATS working group meetings about the possibility of public
service subsidies being drawn into the GATS negotiations on trade distorting subsidies, but
some developing countries are insisting they have to be on the table. Chile's representative
has said that even though subsidies intended to meet social policy objectives might not in the
end be disciplined, they have to be discussed. At the December 2003 meeting of the Working
Party on GATS Rules(WPGR), he also highlighted the need to examine the "very significant
funding for technology and human resources development"” some governments provide.

Industrialized nations enjoy an overwhelming advantage in terms of services trade,
dominating exports in virtually every one of the GATS services classifications. They also have a
far greater capacity than developing countries to subsidize their domestic service suppliers. It
is therefore understandable that developing countries would support disciplines to prevent

Z WTO Working Party on GATS Rules, "Report of the Meeting of 1 October 2003", WTO Document
S/WPGR/M/44, 28 October 2003
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government subsidies from tipping the balance even further against them, particularly since
they are being subjected to very aggressive requests for market opening by developed
countries. In relation to the bilateral negotiations, Chile's representative stated at the
December 2003 WPGR meeting: "The issue of subsidies could not be separated from market
access issues. One needed to know, when undertaking a commitment, whether foreign service
suppliers were benefiting from subsidies, as this could generate distortions.”

Public service providers are being encouraged by the federal government to explore export
opportunities, such as when in preparation for the GATS negotiations Canadian library
administrators received a federal government mailing asking about possible exports. An early
WTO Secretariat paper on the GATS and subsidies suggests the difficulties governments may
find themselves in when they promote exports by public services receiving government
subsidies:

"Subsidies in sectors such as education and health generally underpin social objectives. On
the other hand...some governments have developed export capacity in health and education
services, and subsidies in these sectors may be viewed with concern from a trade
perspective."*

iv) Implications of the Domestic Regulation Negotiations for Libraries

While the negotiations on new GATS rules over procurement and subsidies could be
described as in their early stages, in comparison the negotiations to develop new GATS rules
over domestic regulation are fairly advanced. The negotiations on procurement are still
dealing with the most fundamental question - whether the existing exemption in the GATS
actually excludes procurement permanently from the most forceful clauses in the agreement.
In relation to subsidies, negotiators have not agreed on a definition. In the absence of a
definition, some delegations are saying they cannot submit examples of subsidies that may
distort trade.

However, a list of examples of government regulations that could be "disciplined" under new
GATS domestic regulation rules has already been compiled by the GATS Working Party on
Domestic Regulation. In addition, Japan has prepared a "Draft Annex on Domestic
Regulation”, a set of restrictions on government regulation that governments would attach to
their GATS commitments. This 2003 submission has been generally well-received in the
Working Party, including by Canada's representative. It has been described as "dynamizing"
the work to develop GATS restrictions on domestic regulation® because it provides draft
wording that is ready to be adopted once revisions are agreed to.

Trade officials emphasize that the new GATS obligations on domestic regulation that they are
negotiating will not totally prevent government from regulating. As the UK government's
response to its consultation put it:

"(W)e see that there is a risk to efficiency of creating artificial trade barriers through over-
zealous regulation, and we agree with those that argued that that there is a case for disciplines

2 WTO Working Party on GATS Rules, "Subsidies and Trade in Services - Note by the Secretariat", S/WPGR/W/9,
6 March 1996

% WTO Working Party on Domestic Regulation, "Report on the Meeting Held on 15 May 2003", WTO Document
S/WPDR/M/21/Rev.1, 25 June 2003
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that would prevent or discourage over-regulation. We are quite clear, however, that this does
not and should not prevent governments from regulating.”

However, what constitutes "over-regulation” as opposed to necessary regulation in the public
interest is a question that provokes sharp differences of opinion. These differences could be
the subject of a GATS complaint if new grounds for challenging domestic regulation are
inserted into the agreement. For example, private universities have objected to the burden
imposed upon them by the requirements for library services they are required to meet to be
accredited. They have argued that accrediting authorities should accept on-line resources or
library access contracts signed with local libraries as equivalent to provision of traditional
library services. They have complained that accreditation procedures are too onerous.

On the other hand, the American Association of University Professors (AUPP) expressed the
following concerns to the New Jersey Commission on Higher Education in regards to the
Commission's possible accreditation of the University of Phoenix:

"Both in writing and in presentation before the Commission on Higher Education, Patricia
Reeling, now Rutgers Professor Emerita of Library and Information Science, expressed
considerable concern regarding the inadequacy of the University of Phoenix's virtual
library...she noted that although Rutgers and the University of Phoenix had an almost
identical number of students (in 1996-97), ‘the University of Phoenix had library
expenditures of $754,611, as compared to Rutgers' $34,785,416 for the same period. The
University of Phoenix had a total of 9 library staff. Rutgers had 346 staff."?

AAUP has objected to the heavy reliance University of Phoenix is placing on a "virtual
library", which would mean in the absence of a librarian's assistance that students and faculty
would need to have prior knowledge of the information they were seeking. There would also
be almost no provisions for interaction between University of Phoenix faculty and librarians.
The New Jersey Commission originally turned down the application partly on the grounds
that the University of Phoenix did not meet the state's requirement of providing a library with
50,000 volumes. However, it granted the private university a license to in September 2003
after University of Phoenix contracted with New Jersey City University for student access to its
library. This arrangement has been criticized, since the contract amount ($25,000 per year)
does not reflect the true costs of providing library services to University of Phoenix students
and it effectively subsidizes a for-profit enterprise with public university library funds. The
contract also does not provide for the librarian support to faculty that is provided by public
universities.

Higher education accreditation in Canada currently requires library services to meet a certain
standard. There are instances of private universities complaining that the library
requirements imposed on them are unreasonable.?” Accreditation authorities can put higher
education institutions on probation, with the possibility that they will lose their accreditation
status if the quality of their library services falls below specific requirements.?

% New Jersey and Rutgers AAUP Presidents' letter to the Executive Director of the New Jersey Commission on
Higher Education regarding the University of Phoenix application, published in the AUPP newsletter, Higher
Education Advocate, September 2003 edition

2 December 13, 2002 letter from Vancouver University - Worldwide to BC Ministry of Advanced Education

2 For example, in December 2002 accreditation authorities put the University of Saskatchewan's Medical School
on a two-year probation, partly due to the inadequacy of its library.
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The decision of what is necessary to maintain quality library services and what is excessively
burdensome is the kind of decision GATS negotiators may effectively hand over to WTO
dispute panels to decide through the proposed GATS "disciplines” on domestic regulation.
Article V1.4 of the GATS mandates negotiations to develop any necessary disciplines so that
"measures relating to qualification requirements and procedures, technical standards and
licensing requirements do not constitute unnecessary barriers to trade in services."
Accreditation of higher education institutions would seem to fall within the category of
"authorization regimes" considered to be covered by the proposed disciplines.?

As the US delegation has pointed out, negotiators could conclude at the end of their talks
that no new GATS restrictions on domestic regulation are necessary. The US has commented
at Working Party on Domestic Regulation meetings about the very broad scope of regulations
that would be captured by disciplines on standards, licensing and qualification requirements.
Their representatives have also questioned whether prudential regulations designed to
safeguard the integrity of financial services might not be jeopardized. Since other key WTO
members such as Canada have not supported these expressions of caution, and since the US
recently has suggested it may now be open to implementation of an across-the-board necessity
test, it appears increasingly likely that the new disciplines will be made part of the GATS.

Negotiators have not yet decided whether the new disciplines would apply to all services
automatically, or to those where governments have made market access and national
treatment commitments. The difference in these options would tend to disappear over time
since the GATS requires successive rounds of negotiations to increase the services committed.
Canada has not yet committed education services in this round of bargaining, but it has
received a request to do this from the US.

In the assurances it has given that Canada will not make commitments for "public education”,
the federal government seems to be indicating it will commit privately-funded education and
training. An internal memo of the Department of Foreign Affairs and International Trade
(released through a Freedom of Information request) suggests that the government only
intends to leave part of the education sector uncommitted. The 14 March 2001 memo from
Mark Crawford, Services Trade Policy Division of the Department of Foreign Affairs and
International Trade said that the government's draft policy statement, "GATS 2000
Negotiations", needed to be revised. The draft originally read:

"In addition to pursuing these areas where Canada will be advancing an offensive agenda vis a
vis other countries, the Government of Canada has made it clear that Canada's freedom to
take action in key sectors, including health, education and culture will be upheld.”

Crawford states: "This should be changed to read: ... the Government of Canada has made it
clear that Canada will ensure that it preserves its ability to adopt or maintain regulations,
administrative practices or other measures in sectors such as health, public education, social
services and culture." (Emphasis added.)

This qualified assurance that Canada will only protect the public aspects of the education
sector is maintained in subsequent statements issued by the trade department. Full
commitments over the private education sector would give foreign corporations guaranteed

2 The EC has suggested this definition. Working Party on Domestic Regulation, "Report of the Meeting Held on
30 September 2003", S/WPDR/M/23, 27 November 2003
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rights not only to set up institutions in Canada but also to deliver education services across the
border without establishing any facilities - such as libraries - within the country. In addition,
any Canadian commitment of education services would take on added significance if GATS
regulatory disciplines are imposed on committed sectors. It would mean Canada would be
opening up to foreign education providers in a context where regulation of these providers
could not be "more burdensome than necessary."

v) The Impact of WTO Necessity Tests

In consultations with trade officials about the proposed GATS restrictions on domestic
regulation, the impression can be left that as long as governments do not discriminate, as
long as they apply the same regulations evenhandedly to foreign and local service providers,
their regulations would be safe from a challenge. However, regulatory discrimination is
already prohibited by the GATS national treatment provisions. What GATS negotiators are
drafting under Article V1.4 are legally binding obligations to make non-discriminatory
regulations "no more burdensome than necessary to ensure the quality of the service."

To apply this concept to the University of Phoenix example, even if Canadian accreditation
authorities did not impose any requirements that even indirectly put this foreign for-profit
university at a competitive disadvantage with Canada's universities, any condition they placed
on it that could be considered "more burdensome than necessary" could be challenged under
a GATS necessity test. WTO panels have ruled in cases involving necessity tests in WTO
agreements governing goods that governments have to seek the least trade restrictive means
of achieving their regulatory objective. While a panel might agree with the regulatory
objective of providing high quality education, they might rule that providing access to on-line
databases or contracting with public institutions for student access to libraries were the least
trade restrictive means of meeting library service requirements.

The fact that adopting an alternative measure would cost governments more has been rejected
as a defence in necessity disputes. If a less trade restrictive option is "reasonably” available to
them, that is the one governments are obligated to take under a necessity test. For example, in
ruling against South Korea in the Korea Beef case, the WTO Appellate Body said if the
government wanted to prevent fraud in the retailing of imported beef, it could "devote more
resources to its enforcement efforts" rather than imposing requirements on importers.*
Allowing foreign universities to contract for access to domestic public libraries, even though
this could put an increased burden on public services, would be the kind of "least trade
restrictive" alternative WTQO panels have favoured.

The jeopardy governments face under necessity tests tends to be downplayed by trade officials
and the WTO Secretariat. For example a December 2003 paper® by the Secretariat
highlights aspects of panel decisions that might give the impression that necessity challenges
are easy to defend against. The paper points out that panels in different cases have
recognized health and environmental protection as legitimate, and have said governments
are entitled to seek the level of protection they choose. However, what the Secretariat's paper

0 WTO Appellate Body, "Korea - Measures Affecting Imports of Fresh, Chilled, and Frozen Beef",
WT/DS161/AB/R, 11 December 2000, para. 180

3L WTO Working Party on Domestic Regulation, "Necessity Tests in the WTO - Note by the Secretariat”,
S/WPDR/W/27, 2 December 2003
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fails to mention is that, in all but one case, governments have failed to prove to the
satisfaction of a WTO panel that their regulations have been necessary.

The Center for International Environmental Law's 2003 paper entitled "Second Guessing
National Level Policy Choices: Necessity, Proportionality and Balance in the WTO Services
Negotiations", questions the legitimacy of imposing a GATS test on non-discriminatory
domestic regulation:

"Adopting such a test would inappropriately expand the domain of the WTO while
undermining domestic authority. More specifically, in the case of a dispute, it would allow
WTO panels and the Appellate Body to outlaw domestic measures whose trade restrictive
effects they consider 'disproportionate’ to or ‘out of balance' with the legitimate objectives
these domestic measures aim to achieve. Whether WTO tribunals at the international level
should even be vested with the authority to balance economic against non-economic factors
within national sovereignties remains an open question."

vi) Feasibility of a GATS Challenge to Domestic Regulation

Private firms are already complaining about library requirements in higher education in
exactly the terms that would be used under the proposed GATS necessity test: that these
requirements are unnecessarily burdensome and their objectives could be met in alternative,
less restrictive ways. In supporting the creation of a GATS necessity test on domestic
regulation, the Canadian government should anticipate that it could be used to challenge
Canadian regulations. The federal government, however, discounts this possibility. In its
paper, "GATS 2000 and Rules Governing Domestic Regulations", the government states:

"While the GATS is aimed at reducing or eliminating the trade-restricting effects of certain
regulatory measures, it does not infringe upon a government's ability to regulate within its
own territory. In its preamble, GATS recognizes 'the right of Members to regulate, and to
introduce new regulations, on the supply of services within their territories in order to meet
national policy objectives." Moreover, GATS explicitly allows Members to adopt or maintain
measures to protect public morals, human, animal or plant life or health, or national
security."

The record of WTO panel decisions on necessity indicates that although a government's
ability to regulate may not be eliminated by this test, the regulatory options open to
governments are severely curtailed. In addition, the WTO Appellate Body has stated that
when deciding whether a regulation is unnecessarily trade restrictive, it has the authority to
evaluate the importance of the underlying objective a government is aiming to accomplish.*> The
priority governments assign to particular objectives thus becomes subordinate to the opinions
of WTO Appellate Body and panel members. Creating a new obligation in the GATS
requiring governments not to maintain "unnecessarily”" burdensome regulations would
inevitably restrict a government's ability to regulate in its own territory.

The right to regulate stated in the preamble to the GATS unfortunately would not safeguard
regulations from necessity challenges; similar statements appear in the preambles of other

%2 The Appellate Body made this statement in the Korea Beef case, and reaffirmed it in EC - Asbestos: "In addition,
we observed, in that case, that '[t]he more vital or important [the] common interests or values' pursued, the easier
it would be to accept as 'necessary’ measures designed to achieve those ends."
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WTO agreements with necessity tests® that nevertheless are being used to successfully
challenge domestic regulation. Preambles do not carry the same legal weight as the binding
articles of an agreement. By inserting new necessity "disciplines” into the GATS on domestic
regulation, WTO members would signal to dispute panels they intended that the right to
regulate should be conditioned by trade considerations.

In terms of relying on the exceptions in the GATS to protect life and national security (Article
X1V), the history of WTO and previous GATT cases back to 1947 provides only one instance
when a government has been able to save its regulations with these types of exceptions®. The
exceptions are also too narrow to cover regulatory objectives such as ensuring the quality of
library services.

The extraordinary difficulty in being able to use these exception clauses, even when they
appear directly applicable, was recently highlighted in a WTO decision over cross-border
gambling. Antigua-Barbuda won a GATS case against the US for its ban on Internet
gambling, despite US concerns about the impact of such gambling on minors and the
potential for overseas gambling operations to launder illegally-obtained money.* U.S. Trade
Representative Robert Zoellick, expressing concern over the implications of the WTO
decision, criticized the panel for not allowing the US to defend its ban on the basis of the
GATS exception for laws that protect public morals. Zoellick stated: "If this isn't an exception
that that should meet, | don't know what is."®

There is the possibility that although they might have a good chance of winning GATS
necessity challenges given WTO rulings to date, governments would refrain from making
necessity complaints in areas that are especially sensitive. It would seem ill-advised, however,
to create new grounds in the GATS for challenges to domestic regulation based on a belief
that WTO members will exercise such restraint.

To provide just a few examples of complaints that have been pursued despite the sensitivity of
the issues involved: the US launched, and won, a GATT case against Canada due to Canadian
support for its magazine publishers, even though American publications have captured all but
a small percentage of the Canadian market and there has been a longstanding Canadian
policy to promote Canadian culture®”; the US successfully challenged preferential policies the
EC maintained for its former colonies to support their banana industry, despite a waiver for
this arrangement having been accepted during WTO negotiations®; the US, Canada, and
Argentina are challenging the EC over its moratorium on the introduction of genetically
modified crops, despite polls indicating widespread European opposition to their

3 The Agreement on the Application of Sanitary and Phytosanitary Measures states in its preamble: "Reaffirming

that no Member should be prevented from adopting or enforcing measures necessary to protect human, animal or
plant life or health..."; the Agreement on Technical Barriers to Trade states in its preamble: " Recognizing that no
country should be prevented from taking measures necessary to ensure the quality of its exports, or for the
protection of human, animal or plant life or health, of the environment, or for the prevention of deceptive
practices, at the levels it considers appropriate..."

% The one successful use of the exceptions clause was in the EC - Asbestos case.

¥ WTO, "United States - Measures Affecting the Cross-Border Supply of Gambling and Betting Services - Request
for the Establishment of a Panel by Antigua and Barbuda” WTO Document WT/DS285/2, 13 June 2003

% "WTO gambling decision 'deeply flawed' - Zoellick", Reuters News Service, 25 March 2004

ST WTO Appellate Body, "Canada - Certain Measures Concerning Periodicals", WTO Document WT/DS31/AB/R,
30 June 1997

3 WTO Appellate Body, "European Communities - Regime for the Importation, Sale, and Distribution of
Bananas", WT/DS27/AB/R, 9 September 1997
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introduction and the high degree of controversy that surrounds these crops in Europe®. The
latter case is partly based on necessity clauses in WTO agreements (TBT and SPS) and argues
that the European regulations is "unnecessary.” While it may be hard to imagine library
standards would be challenged at the WTO, it probably would have seemed unimaginable to
European citizens that decisions about what crops could be planted in their countries would
not be up to them but to a WTO panel.

1V Conclusion

Since the 2001 Library Impact Assessment paper was written, the significance of the GATS for
library services has been confirmed by revelations that there have been explicit requests for
liberalization of library and archive services. These requests are being made against a
backdrop of pressure to treat the cultural sector generally as no more sensitive than any
other. Countries like Canada that have said they will not make cultural service commitments
are being criticized on the grounds that they are not following the official negotiating
guidelines to have all service sectors on the negotiating table.

Given this pressure, it will be important for Canadian governments at both the federal and
provincial levels to know there is support for Canada’'s commitment not to make a GATS offer
of cultural services. The federal government could also be asked for improved transparency,
so that Canadians would know what concessions Canada is being asked to make in the
negotiations.

The explicit US request for privatization of telecommunications services has created a new
dynamic in the negotiations, with privatization now openly on the agenda. Some of the
interventions being made in the discussions on eliminating trade distortive subsidies also
indicate that public service subsidies are at risk. Canada's representatives to the different
GATS committees should be encouraged to speak in favour of public services and propose
interpretations of the governmental authority exemption that would help to protect these
services from GATS challenges. In addition, when making its offer in the current round of
negotiations, Canada could seize the opportunity - as other WTO members have done - to
clarify that its existing commitments do not cover public services.

Canada's support for new GATS disciplines on domestic regulation risks putting in place legal
grounds to challenge library service requirements. Canada's position in the negotiations
seems to reflect a narrow view of government regulation as a burden on commercial interests.
This approach neglects the wide array of policy concerns other than trade promotion that are
at stake. To achieve a better balance, Canada's position should be informed by those who are
dedicated to maintaining high quality standards for services in Canada.

¥ WTO, " European Communities - Measures Affecting the Approval and Marketing of Biotech Products - Request
for the Establishment of a Panel by the United States”, WTO Document WT/DS291/23, 8 August 2003



